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second comer to eurtail the constructive occupation of the first
comer.

Tt appears that, as maintained by Great Britain, such opera-
tion as ig allowed to the rules for constructive oceupation—the
limits of which we shall discuss in Chapter XXVII—is the
game for a discoverer as for a subsequent occupant., The only
advantage gained by the discoverer is the right to a period of
grace for making a settlement. During that period, the whole
of a territorial unit, discovered and formally annexed, is pro-
tected by the rule. But if, after a reasonable lapse of time, no
actual possession of the unit is taken by the diseoverer, and
another State occupies part of that unit, the benefit of such
rules of eonstructive occupation as may be applicable passes
completely to the ocoupying State.

Martens-Ferrfo in 1890, on behalf of the elaims of Portugal
to territory in Africa, contended that the rights gained by dis-
covery could be kept alive by maintaining ‘ rudimentary rela-
tions ' or ¢ rudimentary commerce’ with the natives of the
discovered territory. But although such relations, if they were
catried on exclusively by subjects of the discoverer's Btate,
would be a factor to be considered in determining for how long
a period the rights aequired by diseovery had survived, they
would not be sufficient to extend that period indefinitely.

On the other hand, the faet that subjects of other Powers
had gimilar relations with the natives, would also be a factor
in the determination. Thus, in 1856, the British Government
warned Portugal against extending her occupation on the West

Coast of Africa in such a way as to interfere with the rights.

which British subjects had * for a long series of years enjoyed
of carrying on a free commercial intercourse with the natives of
the districts to the north of Angola.’ And Prince Bismarck, in
1884, put forward the existence of German eommercial estab-
lishments on the Caroline Islands as one ground of opposition
to the claims of Spain, which were based, in part, upon a
gixteenth-century discovery.

CHAPTER XIX.
EFFECTIVE OCCUPATION.

Trz Roman law of Ocoupation was quite unequal to the
task of deciding between claims to territory based upon mere
diseovery. When it came to he recognized that possession was
necessary to the perfection of the title, the Roman rules regard- pip. xL1.
ing possession could be appealed to. But although these rules, 1%
ag we shall see in Chapter XX VII, were of some slight assistance Ly
when the question to be determined was the size of the ares Pollecken
over which the given act or series of aets might be considered i
to give possession, they tell us nothing with regard to the kind &= Ch.
of act by which possession might validly be taken in the process Vithmote0.
of aequiring sovereignty ; and, for a long time atter it had been
recognized that some such acts were necessary, no agreement
was arrived at as to their nature.

Claims were based upon trivial and isolated acts. It was Claimsto
not uncommon for the representatives of a State to set up a ferritery
pillar, plant a flag, or fix an inseription upon unoceupied terri- ,‘5",2?;‘:59,1
tory, and claim thereby to have taken possession on behalf of upon
their State. It has always been taken,” said Lord Chancellor rivial
Hardwicke in his judgment in Penn v. Lord Baltimore (1750), ;w:}s ’

‘ that that European eountry, which has first set up marks of Rezﬁaﬁ
possession, has gained the right, though not formed into a regular 4ot
colony.” In the negotiations which resulted in the Treaty of

the Escurial in 1790, Spain asserted e right of ‘ Sovereignty, Twiss:
navigation, and exclusive commerce to the continent and Oresem 316.
islands of the South Sea,” and claimed that * although she might

not have establishments or colonies planted upon the coasts or -
in the ports in dispute, it did not follow that such coast or port d"-‘;* ]utmts
did not belong to her.’ ' rt:cng?lize

. But the sufficiency of such acts was all along denied by the
jurists : ‘ Praeter animum possessionem desidero, sed qualem- i??:;;my
cunque, quae probet, me nec corpore desiisse possidere,’ wrote acts.
Bynkershoek in 1702.  Ce n’est pas sans raison,’ said G. F. de o

marig, 0. 1.
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sovereignty was the actual control and administration of the
territory. In his speech at the opening of the Conference on
c-1361  November 15th, Prince Bismarck said that, ‘ Pour qu'une oceu-
%33?_5)’ pation soit considérée cornme effective, il est, de plus, & désirer
que Pacquérenr manifeste, dans un délai raisonnable, par des
insfitutions positives, la volonté et le pouveir d'y exercer ses
droits et de remplir les devoirs qui en résultent,” and the Con-
ference adopted the substance of this statement as a rule to be
applied to the territories with which it was concerned. The
Final Act was signed by the plenipotentiaries of Great Britain,
Germany, Austria-Hungary, Belgium, Denmark, Spain, the
United States, France, Italy, the Netherlands, Portugal, Russia,
768.2.4. Sweden and Norway, and Turkey. It was not, however,
ratified by the United States.

The part of the Act with which we are here mors particularly
concerned is Chapter VI, which eomprises Articles 34 and 85

of the Aet. It reads as follows :—

C.—4361 Declaration relative to the essential Conditions to be observed in order

(311%8_5)’ that new Occupations on the Coasts of the African Continent may
4789 be keld to be effective.
(1388). : Aprticle 34

Any Power which henceforth takes possession of a tract of land on
the coasts of the African Continent outside of its present possessions,
or which, being hitherto without such possessions, shall acquire
them, as well as the Power which assumes a Protectorate there,
shall accompany the respective act with a notification thereof,
addressed to the other Signatory Powers of the present Act, in order
to enable them, if need be, to make good any claims of their own.

Article 35.

The Signatory Powers of the present Act recognize the obligation
to insure the establishment {‘existence’ in the Fremch text) of
snthority in the regions occupied by them on the coasts of the
- African Continent sufficient to protect existing rights (droits acquis)
and, as the case may be, freedom of trade and of transit under the
conditions agreed upon.,

Article 34 will be dealt with in the Chapter on ‘ Notification.’

Article 85 calls for several observations.
The The conditions imposed, though they were stated to be
Sonditlons  * essential,” were not necessarily exhaustive. They represented,
butmot a8 wag pointed out at the Conference, ‘ the minimum of the
exhaustive. ohligations which devolve on an ocoupying State.” And one of

8'33‘4%?%1431 the Belgian vepresentatives observed that, as the Conference

i |

BERLIN CONFERENCE AND ACT 145

was ‘not establishing questions of doetrine, but presori tic_:m
» - 4 S
of public law, it would be best to keep at first to apfew rul?les ag
simple and ag general as possible, leaving to the wisdom of the
Governments the business of complefing them by later arrange-

- ments if experience should eall for them.’

) T}}e De_cla.ra:tion was definitely confined to * new occupa- The De-
tions.” This point was several times insisted upon in the courge Claration
of t]C.lB G?pfere_mce, and salthough the United States Minigter i“}?ﬁ",ﬁmly
inquired * if existing occupations were not in future to be subject OGGIIP:-W
to the same conditions of being entirely under the authority of 'oms
the Sovereign Power,’” no pronouncement was made with regard
to such cases.

Again, the Doclaration applied only to acquisitions to be on the
made on the coasts of the African continent. The Britigh Aftican
Ambassador would bave proferred that the rules should apply ‘csvoaitzj;
to the _whole.of Africa, but this suggestion was not adopted, one ‘§ZTH;“
objection to 1t being that so little was then known of the interior fiﬁ'ﬁm '
of the continent. The Russian plenipotentiary expressly #5.P.141.
declared that 'thg agsent of his Government wag strietly limited 85‘5‘3? !
to the countries to which the attention of the Conforence had 209

been drawn; the French plenipotentiary specially mentioned

. that Madagascar was excluded from the provisions of the

Deola,raf:ion; and the Turkish representative made similar
reservations with regard to the possessions of the Sultan to the
north and east of the continent.

Now the Declaration itself was of course confined to the but the
cases specially mentioned in it, and was, moreover, binding Principles
only upon the Signatory Powers in their dealings with one {.,t dios
another. But it does not follow that other occupations were hg?: 2
not at that time governed by the same rules. A sufficient Wider ap-

reason for not including them within the scope of the Declara- Plication, .

tion was that they did not properly come within the purview of

the Conference, as the invitations to the participating Govern- ¢.—s206

ments had limited this part of the discussion to * new ocoupa- (1884).

tions on the African coasts’; and, further, the statesmen

concerned were loath to make any pronouncement which might

furmgh'a: pretext ‘ for disturbing in any manner, or indeed for c.-4ss1

scrutinizing in any way, the possessions of the Powers,’ (1885),

‘ The French representative, it is true, remarked that the
application to future oecupations of Rules which mark & pro-

gress in International Law will constitute a sort of propaganda

the oxample of' which may induce certain Governments to,

extend voluntarily to their ancient possessions the Rules estab-

L
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i 1 political con-
ghould be under a recognized and a.ctl}a. p '
ﬁlgly.’ ‘ Political control’ was defined as ‘the exercise 0{
govereignty over a territory, through political or governmenta

imigtration.’ . .
admé?;&t Britain refused to allow that any particular spot nob
occupied by Holland or Great Britain ipso facto belonged to
Spain or Venezuela. The fifty years’ rule, she contended, did
not apply to territory which was vacant when she fook possession
of it ; and she maintained her right to a,m%1 suc}:llO territory how-

recont her taking of possession right have been. _
everﬁf: egoints upong Whli::ch the delimitation of the frontier
-should mainly turn, Great Britain submitted, were :

(1) The extent of effective occupation and political control
on each side. ' ‘

(2) The natural features of the country. She laid down

that ¢

i i j t of the re-

tive occupation means the use and -enjoyment ]
soufﬁ:(i)f the co£ntry and the general control of its inhabitants,
under the protection and by the authority of a Government claiming
and exercising jurisdiction in that behalf.

ould not agree that the discoverer’s title is not
per?gg;l:;uiaéiivhe has * brg;ught into use the resources of the
whole territory discovered, and has subjected its _aairagetmi
habitants to his control.’ She eontended that politica clslondx:o
without actusl settlement was sufficient to establish & 1?' 1si
goverer's title ; and that ‘it i the 1?.W and the mterna{.} 1‘01;a.
usage of the 16th and 17th centuries, and nob the & rlg_ er
modern view of oceupation, ax]:fressed in the Berlin Convention

must govern in this case.’

o 1'%?149’ .z.};?:,rd of %he Arbitrators is .d.a.ted 8rd October, 181?5.
They gave no reagons for their decision, but they drhev: @
boundary line in such a way as to give to each Party the 1c:,rr:i-
tory of which it had been able to show the more effective cor; 1?1 ,
while allowing due recognition to the natural features o ; e
country. For the. greater part of its length, ‘the bcéun 1]aa.ry
followed the Schomburgk line. But that line was varied in two
respects. At its northern end, it was moved so as to IgW?
Venezuela control over the mouths of the Orinoco, thebex% ora,
tion, settlement, and effective defence of which nvex;l v p:}lln
had beon admitted by Great Britain ; while, lower lown, the
Schomburgk line was shifted ea,stw_ards for part of its course
along the Cuyuni River, in the neighbourhood of the region

7
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where the Venezuelan case had alleged the existence of Spanish

Mission stations, and near where 2 modern Venezuelan post
had been established. :

British Guiana and Brazil Boundary Arbitration.

In his Decision of the 6th June, 1904, as Arbitrator between
Great Britain and Brazil, the King of Italy laid down the con-
dition of effective occupation as one of the rules that should
have governed the defermination of the frontier separating
British Guiana and Bragzil. Although he was unable to obtain
any definite rosult when he applied the rule to the facts at his
disposal, that does not render leas significant his citation of the
rule in regard to a dispute about territory quite outside the
region dealt with in the Berlin Act, and involving facts dating
from before the aequisition of British Guiana from the Dutch
in 1814. He held in this case :

That the occupation cannot be held to be carried ot except
by effective, uninterrupted and permanent possession being taken
in the name of the State, and that a simple affirmation of rights

of sovereignty or a manifest intention to render the occupation
effective cannot suffice.

The cases of Recent and of Older Aeguisitions,

In view of the adoption by Great Britain, Germany, France,
and the United States, both befors and after the Berlin Con-
ference, of the prineiple of effective ocoupation, and of the fact
that, during recent years, no colonial Power appears to have
taken exeception to the applicability of the rule to new ocsupa-
tions, it seems to be justifiable to say that all recent acquisitions

of territory, whether on the coasts of Africa or not, are subjeet
o it. '

Cd. 2166
{1004).
99 8.P. 930.

WAt Tepart 1o older cases, 1t has boem suggested that the See Heim-
position is not so elear. It is possible that, as the case of the >

Caroline and Palaos Islands would seem to indicate, the rule
would not be applied to them with the samse strietness, But it
follows from the British Guiana boundary cases that the actual
exercise of sovereign powers would have to be shown ; and it
would appear that a State could legitimately be required to show
the existence of an authority sufficient for the protection of life
and property in any region from which it claimed to exclude
the political action of others.

p. 146,



k-baba
長方形

k-baba
線


Cd., 6678
(1013),
Pp-7 &8

See
Ch, VIII.
above.

Law Re-
ports, 384.

See Ch. I,
above.

158 BACKWARD TERRITORY

The presence of an extraordinary amount of crime 18
evidence aganst Effective Occupation.

An erroneous notion as to what is required for effective

occupation appears to have heen entertdined by the Peruvian

Government in 1912. That Government, according to the
Poruvian Consul-General, had not protested earlier against
the erimes known to exist in the Putumayo for the reason that
*it could be proved that they were committed almost exclusively
by Colombians, and that this very fact would support a claim
of effective occupation by Colombia, which would go far to
sustain that country’s pretensions to possession.’ It would

geem, on the contrary, that the very fact of the absence from '

the Putumayo of an authority sufficient to protect the natives
from violence, and particularly from such crimes as were
revealed by the report of the British Consul-General and by the
winding-up proceodings in the English Cowrt in eonnection
with the Peruvian Amazon Company, Limited, was in itself

gufficient to show that no effective occupation had taken place. .

Uninhobited lands unsuitable for seftlement.

The case of uninhabited lands which are not suitable for
settlement requires speeial consideration. It has been sug-
gested, for example, that the North Polar regions have » * high
strategic value,” and that Wrangel Island and other islands in
the Arctic Ocean might contain minerals, or be of use as aircraft
bases, or for purposes of wireless telegraphy, or in connection
with the Arctic fisheries. -

In such cases, it would seem that an oceupation would be
rendered effective by the establishment of any organization
{however rudimentary) or of any system of eontrol, which,
having regard to the conditions under which the area appropri-
ated was being used or was likely to be used, was reasonably
gufficient to maintain order among such persons as might resort
there.

Again, small uninhabited islands are sometimes occupied
for some special or temporary purpose, such ag the collection
of phosphate or guano, or the exploitation of the fishery. Here
also no elaborate administrative machinery is called for, and
the presence of an official may be all that is reasonably required
to engure that order is maintained among the workpeople and
others employed there.

EFFECTIVE OCCUPATION 159

Summary.

Thus the rule which to-day is generslly aec i
f&vopr of which several a,rbitr{n,l degcisions,yandcilllf;e:étingf 1:
considerable number of States, can be quoted, even with regard
to cases outside i_ahe seope of the Berlin Act, is that a valid title
to backward territory—at all events to newly aequired ferritory
and probably also to older acquisitions—depends wpon the
existence throughout the region, within a reasonable tirge atter
thq first formal taking of possession or the announcement of
claim to exclusive control, of an administration sufficient for
the protection of life and property.

What is sufficient will depend upon all the circumstances
If the territory containg a large population, or is one to Whi(}]:;
& good many traders resort, elaborate administrative machinery
may be necessary. If, on the other hand, it is remote, or small
or incapable of accommodating more than a small or f,;ransitorj;
population, a rudimentary administrative organization may be

‘all that is required ; while in the case of small islands used

me_rely for the purpose of & parbicular business, such as the
catching and caring of fish or the collecting of guano, the
presence of an official or two may be sufficient. ’

What is
sufficient
depends upon
all the circum-
staneces.
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CHAPTER XXIX.
NOTIFICATION ; AND THE ASSENT OF OTHER STATES.

W= saw when discussing the Declaration with reference to
‘new Ocoupations on the Coasts of the African Continent’ in
the General Act of the Berlin Conference that, by Article 84 of
the Act, the notification of an acquisition was made, as between
the signatory Powers, one of the essential conditions of the
offectiveness of the acquisition. And this condition was to
apply to the assumption of a protectorate as well as to a taking
of possesgion. But the Article was limited in its geographical
geope, and has, moreover, been repealed for such of the Powers
as have ratified the relevant Convention of 8t. Germain-en-Laye
of Beptember 1919, so that it is important to enquire what is
the legal position with regard to notification apart from the
requirements of the Aet.

That a taking of possession, in order that it may be valid
by International Law, must be carried out openly and in some
well understood and unequivocal manner has for long been
recognized.

Thus Vattel laid down that a nation which has taken pos-
session of an uninhabited and ownerless country eannot be
deprived of it by another nation * after it has sufficiently made
known its will in this respect.’

Again, Lord Stowell, in his judgment in The Fama (1804)

* said that ‘ even in newly diseovered countries, where a title is

meant to be established, for the first time, some act of possession
ig usually done and proclaimed as a notification of the fact.’

But the erection of a flag or notice on the territory and the
reading of a proelamation there, or even the public announce-
ment or ratification by the acquiring State of an acquisition
made on its hehalf—facts which would generally soon become
known to other Btates—is not a notification in the sense in
which we are considering it. For our present purpose, a notifi-
cation means a definite formal pronouncement made directly
to another Government by the acquiring State.

R L R ST
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The utility of such a notification is not far to seek. It
strengthens the position of a Btate which has properly taken
possession of, or established its protection over, available terri-
tory, during the ‘ reasonable delay * within which it is perfecting
the administration of the region. It marks the latest date
which should be given to the title of the acquiring State as
ageinst the Powers notified. And it enables other States to
put forward any elaims they may have to make in respect of the
territory at such a stage that the claims can be dealt with before
the acquiring Power has taken any difficultly retraceable steps
in regard to the region.

In the case of the second of the  essential conditions’ of
the Berlin Act, namely, that of effective ccoupation, we ware
able to show that, before the assembling of the Conterence, the
requirement had already met with considerable acceptance on
the part of statesmen and jurigts. The same cannot, however,
be said with regard to notification.

Twiss, writing in 1861, said that :—

A State may indeed notify to other States any important additions
to its territorial limits, which it may have acquired either by occu-
pation or by cession, but such notifications are matters of courtesy
for mutual convenience, and the announcement of the fact of any
such acquisition is not obligatory upon the State which makes it.

It is true that he also said that for a dizcovery to serve ag
the foundation for an exclusive title to territory, it was necessary
that it should be notified to other nations. But it does not
appear that, in this connection, he had in mind a direct notifi-
cation, but merely some act, of the kind we have already
mentioned, manifesting to other nations the intention to
appropriate the territory.

Prior to the Berlin Conference, however, several express
notifications of aequisitions had been made. For example,
between 1848 and 1880, nearly 400 treaties and conventions
concluded by the Netherlands Government with native princes
in the Bastern Beas were from time to time eommunicated by
the Duteh to the British Government; and in August and
September 1884, the German Government notified the British
Government that the territory afterwards known as South-
West Africa had been placed under the protection of the

HEmperor. Francehad also notified her protectorate over Tunis. §

While the Conference was sitting, the German Government
notified to Great Britain that the German flag had been hoisted

T
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on the north coast of New Guines and in ¢ertain of the adjacent
islands ; and the subsequent extension of the British pro-
tectorate in New Guinea was officially communicated to the
German Government by the British Ambassador. Just after
the conclusion of the Conference, the German Government
informed the participating Powers of the treaties that German

gubjects had made in Bast Africa during the time the Conference.

had been sitting.

At the Conference, the utility of notification was generally
accepted, and, as we have geen, the Powers repregented agreed
to make it an essential condition of the validity of an acquisition
in the regions with which the Conference was concerned. But
it was realized that, in this respect, they were not merely
applying a rule which already formed part of International Law.
¢ Notifieation is not yet wholly sanctioned by practice,” ran the
report of the Commission charged by the Conference with the
examination of the draft of Articles 84 snd 36 ; and the Com-
mission considersed that it would be ‘a useful innovation in
public law.” The British representative, in hig anxiety after
the Conference to prove that ‘international duties on the
African coasts remain sueh as they have been hitherto under-
stood,” went go far as to say that the requirement of notifica-
tion in the Final Act was ‘ rather an act of courtesy than a rule
of law.’

Sines the Conference, a few acquisitions made outside of the
territories dealt with in the Final Act have been notified. TFor
exampls, France notified her protectorate over Grand Comoro,
Johanna, and Mohilla, stating at the same time that those
Islands were not strietly within the regions dealt with by the
Act.

In one or two cases, moreover, such g notification has heen
provided for by special intexnational agreements. Thus by the
agreement of the Tth March, 1885, between Great Britain and
Germany on the one hand and Spain on the other with reference
to the Sulu Archipelago, Spain agreed to communicate in sach
cage the effeetive occupation of a point in the Archipelago to
the Governments of Great Britain and Germany, and at the
game time to inform commerce by a notification in the official
journals of Madrid and Manilla. It wag further provided that
no imposts should be levied or regulations enforced by Spain
in any point so ocoupied until six months after the publication
in Madrid. Bimilar provisions found a place in the arrange-
ment made between Germany and Spain in Deceraber of the

e e g

AT
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same year with regard to the Caroline and Palaos Islands,
following the mediatorial recommendations of the Pope to
which we have referred in Chapter XIX. Again, in the Anglo-
Grerman Agreerment of the 1st July, 1890, the contracting Powers
promised to nofify to one another all treaties that might be
made in territories intervening between the Benue and Lake
Chad.

These isclated special agreements, when taken in conjunc-
tion with the fact that, apart from the region dealt with In

82 8.P, 42,

Notifiea-
tion not
legally
necessary ;

Arfiele 84, nofifications have been the excepfion rather than
the rule, serve to emphagize the point that such notifications
were not roguired by the general iaw. In respect of the terri-
tories covered by the Declaration in the Berlin Act, notifieation

gbood on & level with effective administration as an essential -

element in the establishment of & good title. In the Declara-
tion adopted by the Institut de Droit International in 1888,
notification was made similarly vital in all cases. But the
practice of States does not appear to warrant the attachment of
such an importanee to notification at present.

Although, however, notification is not strictly necessary,
it is, as we have seen, valuable as a protection to an acquiring
State. In his arbitral Award in 1902 in the matter of the
‘ Bergent Malamine,” Baron Lambermont gave weight to the
fact that the British protectorate over the banks of the Benue
had been notified, although, as he noted, these territories are
not on the African coast and therefore did not fall within
Article 84.

- Condations with which a Notification should comply.
From a consideration of the wording of Article 84 and the

. circumstances connected with its adoption aé the Conference,

ib is possible to determine soms of the conditions with which a
notifieation should comply if it is to be effactive.

(v) It should be given as soon as possible.

Firgt, as to when the notification should be given, the terms
of Article 84 are that the Power taking possession or agsuming
a protectorate ‘shall accompany the respective act with a
notification thereof.” It would thus appear that the intention
of the Conference was that the notification should be given as
soon a8, but not before, possession has been formally taken or a
treaty for a protectorate has been concluded.

An examinetion of different cases shows that notification

X. dnn.,,
201.

See Oppen-
heim § 224,

but advisable.
See Bonfils §5566.
Despagnet §394.
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hag not usnally been delayed for long after the actual acquisi-
tion, Great Britain has allowed the following periods to elapse
between the date of taking possession or of establishing a pro-
tectorate and the date of notification ; six days, eight weeks,
ten weeks, twenty-four weeks, eighteen months. A German
notification was given, in one case nine days, and in another
seven days, after the sovereignty had been assumed by the
Government. Corregponding periods in French cases have
been twelve weeks after the ratification of treafies which had
been made, in some cases, nearly a year previously, and sixteen
weeks after the ratification of treatics made within the preceding
five months. - An Ttalian notification was given, on one occasion
four days, and on another three weeks, after the assumption of
the protectorate. Spain in one ingtance allowed some two
months to pass between the signature of the treaties and their
notification.

In view of the wording of the Article, and the simple nature
of the requirement, one or two of these delays would seem to
have been unduly long. But no exception appears to have been
taken by the notified Powers on that account.

(#9} It should be made directly to the State to be affected with it.

By the Article, the notification was to be ¢ addressed to the
other Signatory Powers.” In the Declaration of the Institut de
Dyowt International it was provided that the notification might
be made by publication in the form usually adopted in each
State for the notification of official acts, as well as by diplomatio
means. But it would seem that an intimation should always
be sent or given directly to the Power which it is desired to
affect with the notice.

(wie) It should describe the boundaries of the territory.

The draft of the Article as presented to the examining Com-
miggion by its sub-committee included the following paragraph :

The act of notification shall confain an approximate settlement
of the limits of territory occupied by such Power or placed under
its Protectorate, '

The British Ambassador expressed himself in favour of
retaining this provision in the Article. But other members of
the Commission did not consider it necessary, regarding it
rather as a question of form than of prineiple. It was, however,
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recognized that such partioulars were necessary. °To notify
the oceupation or the taking possession of a territory,’ ran the
Report of the Commission, * implies necessarily a definition,
more or less precise, of the situation of that territory.” More-
over, it remained understood °that the notification was
inseparable from a certain determination of limits, and that the
Powers interested could always demand such supplementary
information as wmight appear to them indispensable for the
protection of their rights and interests.’

In the days when it was customary for a Power to take
possession of part of a large area of unappropriated territory
with the intention of extending its sovereignty over as much of
it as possible, such a Power would, no doubt, have been neither
able nor willing to specify Emits to its acquisition. Thus after
Russia had, by Ukase in 1881, announced the annexation of the
territory of the T'éké Turkomans, the Russian Minister informed
the British Government, in reply to an enquiry as fto the
boundaries of the territory in question, that he did not know
what the boundaries were ; and during the next two or three
years Russia continued to extend her dominion in that region,

But vagt stretches of available territory, within whieh a
Power can gradually extend the area under its sway to an
indefinite extent, no longer exist. Future advances will, it
would seem, be made chiefly by the setting up of protectorates
over territory already in the possession of States in a more or

- less advanced stage of development; and in all future cases

the notification of limits should be possible. As a matter of
fact, such particulars have generally had a place in the notifica-
tions that have been made in the past. An * approximate
determination of the limits’ was madse a ngcessary feature of
the notification in the Declaration of the Institute.

Such information would appear to be one of the most

- valuable features of the nofification. International disputes

with reference to newly acquired territory frequently turn upon
the position of boundaries ; and an announcement, at an early
stage in an acquisition, of the extent of territory which the State
concerned considers its action to have covered would prevent
misunderstandings, minimize the possibility of disputes under
this head in the future, and bring to light adverse claims at a
time when they could be disposed of more readily than after
one or other of the claimants had taken action in the disputed
terrifory. A notifieation could not be regarded as effective in
respect of territory not clearly covered by its terms.
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Ola'imslby notified States.

The reason assigned for the notification in Article 34 was
that the notification was to be given in order to enable other
Powers ‘if need be, to make good any claims of their own.’
Before this phraseology was finally adopted by the Conference,
one or two other wordings had been proposed, and several
perbinent points discussed. _

The Italian Ambassador raised the question whether a
notified Power could take any objections to the oceupation or
protectorate other than those which it could base upon acquired
rights. The general opinion was that it could. Some of the
delegates, for example, suggested that objections might rest
upon mere commercial intereourse with the territory.

But no objections that were not based upon actual rights
could, it would seem, affect the title of the acquiring Power from
the legal point of view. To take the example referred to, o
State whose subjects had established commercial relations with
the territory might, no doubt, reasonably ask for a promise
from the acquiring Power that no regulations would be enforced
or imposts levied of a nature caleulated to injure those rela-
tions ; but the aequiring Power would be legally free either to
grant or to refuse such a request. Thus, when Great Britain,
in recognizing Germany’s acquisition of South-west Africa in
1884, agked for an undertaking that no penal settlement would
be established there, Bismarck replied that, while Germany
had no intention of setting up such a settlement, he would give
no promise on the subject, as he disputed the British right to
require it ; and the British Government thereupon acquiesced
in this position by aceepting the annexation unconditionally.

Another point raised was whether the notifying Power was
to wait indefinitely for replies from all the other Powers. It
was proposed to fix a compulsory delay, but this motion was
rejected ‘ through considerations of international courtesy,’
and it was agreed to admit & reasonable delay.

Thus a notified Power which did not, within a reasonable
time, put forward any claims that it might have to make, would
afterwards be foreclosed from doing so. -

This prineiple was appealed to by Lord Salisbury during the
Anglo-French controversy with regard to the valley of the
Upper Nile. His Lordship, referring to certain ‘ warnings '
which France had received, some of them in the form of com-
munications made directly to the French Government, to the
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effect that a seizure of land in that locality could not be accepted
by Great Britain, said that ‘ If France had throughout intended
to ehallenge our claims, and to ocoupy a portion of this territory
for herself, she was bound to have broken silence.’

It is true that, in this case, any duty that may have lain
upon France to formulate her objections was only a political
one, because Great Brifain’s claim was merely to a sphere of
influence, which does nof, by itself, give rise to legal rights.
But the prineiple involved is the same whether applied in the
realm of politics or of law.

It is in such a prineiple that an important legal effect of
notification is to be found. The fact that & Power had been
directly notified would considerably shorten the period within
which it might legitimately put forward its rival elaims.

Sanction of the requirement of Article 84 of the Berlin Act.

It is clear that the validity of a title to territory on the
Afriean coasts eould not now be brought into question merely
on the ground of the non-notification of an asquisition that was
made while Article 84 was in full force. But it is of interest to
enquire what was the precise nature of the sanction of the
requirement to notify in the Berlin Act.

Jéze goes to the length of saying that, even whers a State
had offectively occupied territory on the coasts of Africa, if it
bad not notified its oceupation to the other Powers, another
Power might have hoisted its flag there, notified its taking of

+ possession, and so obtained a better title to the territory than

the State actually in occupation.

It ig true that no title to territory acquired on the Afriecan
coasts while the Berlin Act was in full force could be considered
to be complete and absolute under the Act if the * essential
condition * of “notification had not been complied with in
respect of it. But it appears to be going too far to say that
effectively ocoupied territory remained open to appropriation
by another Power merely through the absence of a notification.

The sanction of the requirement in the Act would appear
to have been this. A Btate taking possession of territory, or
agsurning a protectorate, on the African ecoasts without notifying
the other Powers thereof would have had no contingent title
to the territory while it was setting up an administration there,
and might have found itself superseded by another State
which, before the administration had been rendered efficient,
had formally taken possession, or concluded a treaty for a pro-
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tectorate, and notified the fact to the other signatory Powers ; cages, 50 effective has been the dissent of other Powers that an
in the absence of notification, a full title would have had to agreement made between two States with reference to a terri-
aweit the time when it could be placed upon a preseriptive borial title has been set aside on account of it.
bhasis. For example, the Anglo-Portuguese Treaty of the 26th Germany’s
On the other hand, & Power which had notified its taking February, 1884, in which Great Britain, after much previous :’;”;::‘t““al
of possession or its protectorate was secured for a reasonable controversy, agreed fo recognize the claim of Portugal to the g tne
time thereafter—depending upon the difficulty of setting up an ttirrlt?ry around the mouth of the Congo, extending from 8° to mouth o
administration in the territory—against any subsequent acts 5% 12" of south 131_311"1519 on the coast, remained unratified in ;[h;g?ﬁo'
onthe part of other States ; and its position could not be affected defere:nce to _the objections Off other Powers, especially Germany. Hepof
even by claims based upon facts antecedent to the notification, Prince Bismarck maintained that Portugal had no strongor 1{7’ffe
if those claims had not been formulated and sent to it within pla,lm to thg territory in question than any of the other Powers ScottKeltio,
a period after tho notification reasonably sufficient for the Interested in the Congo trade, and declared that he could pot, o
purpose. in the interests of German commeres, consent that a coast (1884),
-~ which had hitherto been free land should be subjected to the 2&3.
The assent.or recognition of other States. Portuguese colonial system. But such an objection could have
The assent  In the draft Declaration as originally proposed by the had no legal validity if Portugal had actually possessed herself
on other  Geyman and French Governments, the object of notification of territory to which no other Power had a better claim. Its
nota  Wassaid to be to enable other Powers 4o recognize the occupa- force was political, and as such it prevailed.
necossary  tion as effective or to establish their objections. The British Again, although France and Germany gave a legal form 6o Frenchand
stauier  Ambassador’s suggestion, that the obligation should be Limited the objections which, as we have seen, they respestively directed e
fitle ; * to the fact of the notification alone, without putting the Power against the leases provided for in the Anglo-Congolese Agree- iy ihe
G436~ which receives it to the alternative of either acknowledging ment of the 126h May, 1894, those objections were of doubtful Angto-
(5ra™  without delay or of formulating its objections on the spot,’ did validity from the legal point of view, and such success as ﬁg;g;l e
not meet with general approval, although it was pointed out . attended the protests must again be attributed to political e pp. 215
that an oceupation would not be truly effective at the moment causes. ) . & 24D above.
of taking possession but could only become so later by the The political and diplomatic disadvantages flowing from the
fulfilent of the necessary conditions. non-recognition of an acquisition are sometimes utilized by
In spite of the fact that the reference to the recognition of other Btates to bring pressure to bear upon an aequiring State
the effective character of the occupation was omitted from the with a view to obtaining the recognition of rights or the per-
Article as finally adopted, it might thus appear that there was formance of obligations. Thus the British Government refused Grent
an idea in certain quarters at the Conference that the title of the bo recognize the transfer of the territory of the Independent f};.r;tﬁa:;g?::
acquiring State wasin some way dependent upon the acquiescence State of the Congo to Belgium until they were satisfied that congo,
of other Powers. There seems, however, to be no authority for the Belgian Government were fulfilling their treaty obligations s
such a condition ; and the Commigsion refrained from suggest- ¥ as rogards the treatment of the natives. (1ot p. 2
ing %o the full Conference that it should be imposed in the case In one case, however, the mere assent or dissent of other The recog-
of the territories with which the Conference was concerned. States may be of legal importance. If it should become otuion of
“ It resulted,” runs the Report of the proceedings in the Com- L necessary to determine whether, at o given period in the past, states in
mission, ‘ from all these discussions that unanimous agreement £ a particular State was sovereign of certain territory, the fact the post
is not a preliminary requisite to insure the validity of an act of f that various Powers had acknowledged or disputed the title of Eﬁ,ﬂim
taking possession.’ i the State at that time may be valuable as evidence upon the asevidence
but is of Although the mere assent or dissent of other States does not ; point.  For example, in the Delagoa Bay Arbitration, Portugal of title. ]
‘;‘;’;ft‘i":lam" in law affect the goodness of an otherwise valid title, it may be of i made a strong point of the fact that her rights had boen recog- (is7s), ! 7
importance. COnsiderable moment politically and diplomatically. In some . nized, expressly or tacitly, in the past by other nations ; and s '
7 ' I ' J? [‘
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among the grounds upon which the French President baged his
Award in that case in 1875 were the facts that Holland in 17 82,
Augtria in 1782, and England herself in 1817 had accepted the
position of Portugal in the disputed territory.

Such a recognition is, of course, of particular importance if
it wag made by a rival claimant to the territory. Thus the
Emperor of Russia in his Award of May 1891, regarding the
boundary between French and Dutch Guiana, gave weight to
facts showing that the French authorities in Guians had recog-
nized Duteh dominion over the disputed territory; and the
Pregident of the United States, in his Award in the Bulama
Arbitration in 1870, found that none of the acts done in support
of the British title had been acquiesced in by Portugal.

Summary.

Thus, although a notifieation of an acquisition of territory
i¢ nob an essential condition ol the valdity of the
such a notification 1 advisable, and one of its effects is to curtail
the period within which the notified Powers may present any
adverse claims in respect of the acquired territory. The notifi-
cation should be given directly to the Powers to be affected with
it, and as soon as possible atter the acquisition has been made.
It should specify the limits of the area acquired.

The assent of other States is not a necesgary elemont in a
valid title, and, apart from the fact that it may subseqiently
serve a8 evidence tending to show whether or not the territory

belonged to & certain State at a given period, its importance is
political and not legal.

| PART 1V.
THE EXERCISE OF THE SOVEREIGNTY.

CHAPTER XXX.
S8COPE OF PART IV.
Tun well-established rule with regard to politically advanced

countries is, speaking broadly, that a State may enforce what Hall, 1. 11
laws and do what acts it pleases within and in relation to jtg § X-

territory,so long as it does not thereby infringe any of the rights
of another State. With regard to its own subjeets and their
property, it is not under any restriction from International
Law. Over foreigners and their property within its territory

it may exercise jurisdiction. But its rights of compelling 2. Ir. Iv.
resident or visiting foreigners are limited, varticularly in regard ¥

to such matters as military serviee, and it is under an obligation
to their State to afford reasonable protection to their persons
and properfy while within its borders.

It may, however, well be that rules which serve for politically

“advanced countries require to he modified or supplemented

when they are applied to newly appropriated and backward
territories. Even when the annexation has been completed,
the presence of an indigenous population in the tferritory
introduces a factor which might not unreasonably be expected
to have some influence upon the rules governing the rights and
duties of the sovereign ; and where only & part of the sove-
reignty has passed to the acquiring State the position is quite
different from that to which the old-established rules that we
have mentioned apply. :

In this, the fourth part of this treatise, we ghall, therefore,
enquire whether any, and what, special and peculiar rights and
duties attach to a State in respect of backward territory over
which it hag aequired the sovareignty either wholly or in part,
and we shall deal with the matter as it affects other Btates and
their subjects and as it affects the natives.
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